Petitioner  argues   that based on the  testimony of the inspector who
arrived  at  the  scene  shortly  after  the  accident  and  the pictures  and  other
documents   submitted  in  the way of evidence,   that  the material  at  the bottom
of   the area  that   apparently  sloughed off does not   indicate that  it happened
at   the time the  truck went  over the bank and,  therefore,  there wasn't  a
berm at  the  top.     Petitioner maintains  this  particular  area had sloughed
prior to  the  time  the  truck backed up  there.

It  is  not   a question  so much  as  to whether or not  at  one time there
had been a berra at   this   location,  because  the evidence  shows  a berm on both
sides of  the  area where  the truck went  over which appears  to have been
adequate when it  was   installed.     The  question here  is  whether  the embank-
ment  fell  at  sometime  eliminating  the berm prior to the electrical
maintenance  truck backing up here,  or did  the truck's  presence  and weight
cause the bank to  collapse thus  eliminating  the berm at  that  time?

Delbert  S,   Tapp,   driver of respondent's  truck involved  in this
accident,   was  asked on direct  examination whether or not  there was a berm
where  the  accident  occurred  and he  stated:  "No,   I didn't  notice"  (Tr.   170).
On  cross  examination,  Mr,   Tapp was  again asked  if he  saw a berm at  this
location and  answered:   "Not  necessarily,   I can't   say as I did or didn't,
because I wasn't   paying  attention"   (Tr.   177-178).    The witness was vague
about  this.     I realize he was  called by the petitioner-to testify and I had
the  impression he was  uncomfortable.     I was   surprised  that  it was hia  and
everyone  else's  observation of  the   facts   that  Tapp  stopped  at  the distance
that he  said he  did  from the  edge of  the bank (8 to  15  feet)  and did  not
observe  a berm,   if one  existed.     I  further  find  that   the photographic
evidence,   and particularly Exhibits P-15 and P-16 show a large indentation
and gapping hole  on the  top of  the embankment,   and Exhibit P-19 shows  a
large sloughed  area,   yet   there  is  not  a great   amount  of  loose material
shown at  the bottom of  the  embankment  as might be expected if the  area
caved when the  truck backed  onto  the  top  area.     I also note  in Exhibit P-1Q
that  there  is   little  evidence  of material  around the truck where  it   ended
up  on its   side  after  going over  the bank.     There is  some material  near the
truck shown on  the  photos but  with  the  size of the  area  that  was  supposedly
sloughed off,   I would expect  a  larger amount  of material at  the bottom and
some on top of  the  truck which I don't  see  in the pictures,

I  find  that   the most  credible evidence  is  that  the driver of the truck
backed up  and over  the  edge  of  the  embankment  causing the truck to  fall   to
the bottom.     I'm convinced that  there was not a berm at  this particular
location and  that   it  was  erradicated when the  area  sloughed off at  an
earlier time.     I  further  find  that  respondent had a policy of inspecting
the respondent's mine   for berms   and  repairing them when they needed
repairing but   they  failed  to  see  the need  for  repair  in the area involved
in this  accident.     Respondent  should have observed  this condition if their
policy was  working but   apparently it  is not  infallible.
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